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=&{ qf+q€wftq-qfM ©-wtav©tvqqtm{ztq€RV mtv% vfl wrlf@dtqt+qrTq w v©q
WfBqTftqtWftV gvm vrftwrw8mxqa%tv6m i, emfqqInleT %fRq©§mm %1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

vnQ wvn vrlqawr qlqqq:-

:Revision application to Government of India:

(1) +R€kraqr€q TeqwfRMr,r9948ura vaTTft&vTTqqUwqHbqtt tBl+ uru=B
w-arab vqq veg% +3twfa !qftwr qr&vT vgfht wmv, wta vwrt, fIx &mg, ngn f}vrr,
8'ft+fRv, :ftqT€hrVqT, fm wwf, q{Rvdt: 11000r qt =R qT+t qT@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) ol Section-
35 ibid
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(q) gtI qm©€rf++vv&itvqRft§rMn w+tf%#twvpIHqrwqqrugTt + Tr f+a
wvmHt®\wKr'rH+vrq+qTigTwt t, wWt WTRIHvrwTntvTiq€f%tRqrwTtq

f+ftwKnHt©'n©#tvf#rr+aRms{ jrl

In case of any loss of goods where the loss occur in transit from a factory to a
or to another factory or from one warehouse to another during the course of

processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(v) WHq%©FfbdIn?n vtqr+MfRv vm w mug%fRfhrhrt@8hrqpqq# qm vt
aqr€qqFq%ftaz% vm++qt vnTb VT@$FdI IT? qr yew #fWiv el

i
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In case of rebate of duty df excise on goods exported to any country or territory
outside india of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) HIlt@©ry;r717RTfhrT VErbITF (hnquqtm qr) Mf%qT WTVTq 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fMr®wqq#t®nHqr©+vrelq%fN+Yv#t%ftaqnr # T{{Bit it WTt% qt Br
uruq{fhRr% Imfbr qTJV, wftvb©anf\KqtvvqwvrvN+fRv wf&fhm (+ 2) 1998 uru
109 €rTfRIIHfhU ITV trI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisiohs of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) +gbr www KW (wfM) fhFnnPr, 2001#fhrv 9 % 3MfQfqfRffg vu fm R-8 + d
vfhit +, tita qTtqr % vfl wtqr9fqvfkq*h tftdnv % qTzujd-wtqr IH wfM mtv 4tqt-qtvfhit
hYrq3f§v WTqmfbn wm mfjal att% Krqvrarq-©rw+ifhf b9Mta wa 35- 1 +ftufft€ qt IT
!-rdTqjivv+ vr% agn-6vmrq6t vfl ftOaxMl

The above application shall be mqde in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order sought to be appealed. against; is communicated and shall be
accompanied by two copies each of ale OIO and Order-In-Appeal. It should ,also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944,' under Major Head of Account.

(3) ' ftt%qvqrqvr bvrqqBYf@7%qqtvrvwItvruM6q86}@r}200/-=nvvrvm=R
Btw 3hqqYfgmqqq6vr©&@ra83tiooc)/- #t=RvxqeTq#tqTl'I

The revision application shall be -accempanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and .Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhn gMbfM wnqqqWK++nqtwMrNtMTfBqtq+ vfl wfM:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

q:': =:'.1= =::'! i

(1) Mr wwqq err% ©f&fhRr, 1944 =ft wa 35-ER/351 #3kntT:-
Under Section 35B/ 35E of CBA, 1944 an appeal lies to :-

(2) TTTfRf©TqfWq+RRP qjTR'+g?rRT=Ftwftv,'Wftqt+qTq&+tfhnqrvH,hdhrawqq
qrv3K{tqlqt nMr -rr=rTfw©wr (fM) #t =ifBn Wr =Wr, w§vqDrtq + 2-d vrvr, GrtVTat

vqq, VTm, $tRwtqFr<, q§TqTqtR-3800041

To the west regional bench of Cpsto.Ins, Excige & Service Tax Appellate Tribunal
at 2'=dfloor, Bahamali. Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.

of appeals other than as mentioned. above para.

The appeal to the Appellate Tribunal gha11 be med in qUadruplicate in form EA-3
b-rescribed under Rule 6 of Centrai Excise(Appeal) Rules, 2001 and shall be

against (one which at least should be accompanied by a fde of Rs. 1,000/-
, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Registar' of q .branch of any nominate public sector bank of the
place where the bench of any nominate public $ector bank of the' place where the bench
of the Tribunal is situated.

:companied
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(3) qR Br qT+qr + q{ IS qTtqft vr mTtW @?T { a vM lg nRg + tW =Rv qr !Tdm @1{n

aqtf#nwrqrnf@qv©qb®+g+vftf%fMnq€tqPf+qvt$f©qqTt$qftwftdhrqnTfbFwr
=&qqwftvw#fhrvt6nqtvqqr+qqfbnvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner-notwithstanding the fa_ct that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) @rwqqqr©wf©fhrv r970vqr ditf©7#tqaM-1 %+mfaf+UfftTf%UgjWng©qMT
nqWITjqtqqTftqft Wn VTfhrrft+wtv tt vM#fF%vfhHV6.50q+%r@rwgq qp–r fhm
WFM,rBqI

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed Funder

scheduled-I item of the court fee Act, 1975 as amended. ' i

H + T : I • ! I+ b

(5) 3Tat tiff&v wqv}=&fhkDr WjqafhFR#tar 'fttvnwBrf#afbn.vrmjqtTfhw
w, %-.#r©w©r qj@ v4 hmt w{}TfbrRrRTf$nPr (%TqffRf#) fhm, 1982 +fRfjvel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tbrr T.%,§-.#r\wnqTqj@t8tqrKWWqNMgWrWa)q%yRTM+TrY& f
@NOT (Demand) @& (Penalty) qr 10% if VW mm HRRpt el MR qfhEm Sf WiT 10

q(IF VIR-iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

H}if WiTT qm aT tqPK bgafT, qTTfRV 8TT iMf# THT (Duty Demanded) 1

( 1) & (Section) 11:D % W RufftT ITf+;

(2) fhn-ma+qtThfta#tqfiPr;
(3) $azhf%fhF##f+FT 6%a®jqITfirl

vg!§qvr ' am wM’ tvB&I{wn8qW qq wIld afbnth$+TIf wf{wfM
Tvr iI

; it

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY confirmed
by the Appellate COIrunissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs. IO Crores. Ifmay be noted that the pre-deposit is a
mmldatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Actl 1994)-

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (iI TvqTtqr+vft3HhVTf&qWr%wi©q©qW WlnqMqTW€RqTR€®aqhFM{=TR
qJ,,h.br0% !,mmu ,kqd%qqwgMRr 874@T+r0%W'u qt vr wHIt1

In view of above, mI appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demqnded where dutY or dutY and penaltY are in $1spute,
or penalty, where penalty alone is in dispute.”

i : ' Cli: F-;}: J-
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F. No. GAPPL/COM/STP/2454/2023

ORDER-IN-APPEAI

The present appeal has been filed by M/s. K.N. Corporationl situated at

155,Jeevandeep Hospital, Samar+hnagar Society, Hansol, Sardarnagar) Ahmedabad-382475

(hereinafter referred to as “the appellant”) against Order-in-Original No. 79/ADC/MR/2022-

23 dated 20.12.2022 passed by The Additional Commissioner, Central GST & Central

Excise9 Aluuedabad North (hereinafter referred to as “the adjudicating authority”).

!

tl:’:'.

2. Briefly stated, the facts of the case are that the appellant are holding PAN No

AAV#T7949Q. On scrutiny of the data received from the Central Board of Direct Taxes

(CBD;) fo. th, FY 2015-16 & 2016-17, .it w,s „oticed that th, ap pellant has shown the

income from "gross receipt from service” in their ITR filed with the Income Tax Department

but didn’t get registered with the service tax authorities. Details of the income are as under::-

Sales ofservices(ITR)F. Year

aTbnBM
2,54,61 ,561/-2016-17

5,44,5 1 , 106/Total

Service Tax Not paid (in Rs.)

42,03,484/.

38,19,234/.

80,22,71 8/

The appellant were called -upon explanation along' with the supporting documents \'ide

letter/mail dated 09.04.2021. However, 'the appellant didn’t submit any documents till the

issuance of the SCN.

B}i{git; i::::j.:+-I'ii:
2.1 1 The appellant was granted a pre. consultation on 23.04.2021 but the appellant didn’t

appear for the same. Subsequently, dhow Cause Notice No. STC/15-150/OA/2021-22 dated

23.04.2021 was issued demanding Service Tax amounting to Rs. 42,03,484/- for the period

FY 2015-16 and Rs. 38,19,234/. for the period FY 2016- 17 under provisons of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 and

imposition of penalties under Section 77 and Section 78 of the Finance Act, 1994.

2.3 in response of the SCN dated 23.04.2021 issued by the Addl. Commr., CGST & C.

Ex., Ahmedabad North, the appellant didn’t. file any submission. PH was also held vide

various letters dated 08.02.2022, 27.04.2022,10.11.2022 and 22.11.2022 but all were returned

with the remark “Not KnoWn”. Even the jurisdictional range superintenden[ has also visited to

deliver the another PH letter dated 12.12.2022 but the same .couldn’t be delivered as the

';
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premi pes was closed. Hence the. same was served as per Section 37C(1)(c) of the Central

Excis+ Act,1944.Therefore, the adjudicating authority d®d©the matte, on the „-p,„t,
aq ed d.basis
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The adjudicating authority adjudicated the subject SCN dated 23.04.2021 vide the impugned

order wherein the demand of Service Tax amounting to Rs. 42,03,484/- for the period FY

2015-16 and Rs. 38,19,234/- for the period FY 2016- 17(total Rs 80,22,718/-) was conlil'nred

under proviso to Sub-Section (1) of Section 73 of the Final)ce Act, 1994 along with Interest

under Section 75 of the Finance Act,- 1994 for 'the period from FY 2015-l6 !& 2016„17.

Further (i) Penalty of Rs. 80,22,718/- was also imposed on the appellant under Section 78 of

the Finance Act, 1994; (ii) Penalty oF Rs. 10,000/- was imposed on the appellant under

Section 77(1) of the Finance Act, 1994.

3. Being qggr'ieved with the impugned order passed by the adjudicating authority. the

appellant have preferred the present appeal on the following grounds:

t . J.:!x4d4 dILIt'!hi/ii

B
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O Appellant is engaged in providing Works-Contract services, by way of con$tructiQn ol

roads to (i) Ahmedabad Municipal Corporation ,and (ii) Other Contractors in

capacity of sub-contractors who have been awarded the road construction work from

AMC. During the year F. Y. 2015-16 and F.Y. 2016-17, they have provided the

service of Road Construction to following entities.

Table-1

2015-16 2016- 17 ['otal

M;iicipal Corporation

Alcash Infra Projects Limited

JRA Infrastructure Limited

ShreemmLa
m;;1 Infraglobal Pvt. Ltd.

TGmraprojects Limited

GRAND TOTAL

1 ,95,42,810/.

23,84,864/

7,02, 153/.

4,59,279/.

43.20,274/.

15,80, 1 65/.

2,89,89,545/.

2,49,86,355/. m57
m8r/
7.02.153/

9.34,485/

-' 1.3,20,274/,

15,80,165/.

5944951,106/'

4,75,206/.

2,54,61,561/.

The appellant states that Sales value as mentioned above includes the following

seFvice a ctlVltlesB

a. (-.-onstruction of R(.--(.- Road and laying paver block in main TP Scheme Roads and

in Housing Society,

b. Construction of Divider on middle of the public road (’FP $chenle) &

c. Construction ofFootpath'on sides of the public road (TP Scheme Road. I

} .t

e Further they submitted that the work awarded by the Ahmedabad Municipal

(."orporaLion falls under the development scheme undertaken by AMC namely, “Saheri

Vikas Yojna" (To\ On Development Plan). The Service tax department, based on the

data received from Income Tax Department, issued a Show Cause Notice by

assuming the income declared in Income Tax Return as value of taxable services for

the F. Y. 2015-16 and F. Y. 2016- 17 and raised the demand . Against the alleged SCN,

25-5-2022 submitted the relevant documents for the '

IO-06-2017 to the Jurisdictional Range office. In his

the appell

period

5

(

• i ' . i ;It;i



F. No. GAPPL/COM/STP/2454/2023

submission, the appellant has clarified that he is engaged in the work allotted bY the

Ahmedabad Municipal Corporation which is exempted from service tax.

;: + : (

•
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Q The appellant submitted that the SCN is issued merely Qn the basis -on the data

lreceived from Income Tax Department and the same is not sustainable in law. They

relied opon the decision in the case of Amrish Rameshchandra Shah-2021-TIOL-'583-

HC-MUM-ST.

The SCN has merely alleged non-payment of service tax on the basis of the Income

Tax Returns and has failed to substantiate the proposals made therein. Reliance is

placed upon the decision in the case of Kush Constructions - 2019 (24) GSTL 606

(Tri. All.)

The SCN did not make any al]egation of their providing any service which was liable

to service tax. There should be some evidence proving the allegation of providing any

kind of taxable service and then only service tax liability can be determined. No

cogent reason or justification is fQrthcoming for raising the demand' against the non-

payment of service tax is alleged against the appellant. Service tax has been raised

merely on the basis of the data received from the Income Tax, which indicated that the

}appellant had reported income from sale of service in their IT. However, the data

lrec8ived from the Income Tax department cannot form the sole ground for raising of

denrand of service tax.

The Appellant submitted that they are engaged in proViding works contract services

of road construction including footpath and divider of the road. The service -by way of

construction of the road is exempted wide entry no. 13 of the Notification 25/2012

dated 20.6.2012 i.e. mega exemption notification. For reference the entry No. 13 of the

Mega Exemption Notification No. 25/2012-ST dated 20.6.2012 is produced as under:

O

O

;.:li ':' ! {:+
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a

"Services provided bY waY of Construction, erection, commissioning, installation, completion,

fitting out, repair, maintenance, renovation, or alteration ofl -

(a)- a road, bridge, tunnel, or terminal for road transportation for use by general pub}ic.

IIii+jIi e H H ; :: :a: FH + •T; H g •

TheY Rather stated that theY provided the service of construction roads, laying paver

blocks, construction of dividers and footpaths on public roads and in housing

socletles. As the AMC is local body and is responsible to provide infrastructure to

general public it provides the work orders to various bidders and the appellant is one

of them. The service provided is exclusively for; deOelopment of infrastructure for

general public. Therefore the same is exempted from the service tax as per entry no.

13 of the Notification 25/2012 dated 20.6.2012.

' FuNher the appellant also submitted that the sf

category of the works contract services an<

correct in the law. They also contended

dated 25.05.2022 in response of the

lvid

leif

ictionaI

by them falls under the

tax on full rate is not

submission vide letter

Range IV, Div-

hi '\.. v ?'
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F. No. GAPPL/COM/STP/2454/2023

I>CGSTj Ahmedabad North C6jhnBssjpidgin. Therefore, there is no suppression or

concealment and penalty couldn’t be imposed upon them under Section 78 of the

Finance Act, 1994. The Appellant placed reliance upon the following decisions;

a. Suvikran1 Plastex Pv. Ltd. v. CCR, Bangalore - III 2008 (225) ELT 282 (7)

b. Rallis India Ltd. v. CC['=,'Surat 2006 (201) ELT 429 (T)

c. Patton Ltd. v. CCR, Kolkata - V 2006 (206) ELT 496 (T)

d. CCE, Tirupati v. Satguru Engineering & Consultants Pvt. Ltd. 2006 (203)

e. Indian Hume Pipes Co. Ltd v. CCE, Coimbatore 2004 (163) ELT273(T)

e

a The appellant. submitted that the demand raised on the basis of the income shqwn in ITII.

without further enquiry and considering the submission is not legally sustail+able. They

denied all the demand confirmed vide impugned OIC) and requested that same may be

quashed and set- aside.

iII

IIi bali!
, IJI): ;:’ it,i.q

4. Personal hearing in the case was held on 08.09.2023,18.09.2023 & 09.10,2023 but no

one appears on behalf of the appellant.

5. On going through the appeal memorandum. it is noticed that the impugned order was

issued on 26.12.2022, 1 have carefully gone through the facts of the case, grounds of appeal,

submissions made in the Appeal Memorandum, during the course of personal hearing and

documents available on record. The issue to be decided in the present appeal is whether the

impugned order passed by the adjudicating authority, confirming the demand of service tax

against the appellant along with interest and penalty, in the facts and circumstance of the case.

is legal and proper or otherwise.

I
1 8 : H= :i ; I ;H& !i : +F :ipi ! !q q•i
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6. 1 and that in the SCN in question, the demand has been raised for the period FY 2015-

16 & 2016-17 based on the Income Tax Returns filed by the appellant. Except for the value ot

“Sales of Services” provided by the Income Tax Department, no other reason or justification

is seen from the SCN for raising the demand against the apl)ell,mt. .As the appellant has shown

their income from “sales of Services” in their ITR nled for the F. Y 2015-16 & 2016-17, but

neither they got registered with the service tax department nor paid any service tax for the

concerned period. The appellant also failed to ale their submission before the adjudicating

authority, the adjudicating authority confirmed the demand in absence of the sufficient

documentary evidence.

7. It is observed that the main contentions of the appellant in the appeal memorandum is

that they have provided the service of “Works . Contract Service” to variOus entities

mentioned in Table-1. While going through the above table and documentary suIJlmission

made by the appellant it is noticed that the appellant has been awarded the varioas work

orders from “Ahmedabad IVlunicipal Corporation”. Details of the same are as under:

Table-II
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Tender no Date

551 1 28.12.2016

550 E 28.12.2016

amount

68,94,276

68,49,623

Period

16-17

16-17

16-17

16-17

16-17

15-16

530 t 28.12.2016

231 f 28.12.2016

187 1 27.10.2016

292 1 11.06.l015

14,57,237

73,62,500

4,79,500

36,87,473

2,67,30,609/,

As per the submission the AMC is a local body and the same is responsible to provide

infrastructure to general public. It has awarded the above work orders to the appellant. The

,e,„icd p„„id,d ,g,i„St th, above order appears to be useful for development of

infrasttucture for general public and the same is exempted from the service tax as per entry

no. 13 of the Notification 25/2012 dated 20.6.2012. The appellant has submitted the copies of

the all above work orders in suppolling of their claim. Therefore the contention of 'the

appellant appears to be sustainable in all above 06 cases menti6ned in Table-II.

B}}#!!1IT;

Futher, As the total amount considered taxable by the adjudicating authority for the F. Y

2015-16 & 2016-17 is 5,44,51,106/-(Table-I) and the appellant has submitted the

documentary evidences only for amount Rs. 2,67,30,609/-(Table-II). The appellant failed to

furnish any documentary evidences regarding the rest of the amount Rs. 2,77,20,497/- and in

absence to the same, the service tax liability can’t be ascertained.

i eFb •;+ = { :: :px r +\ t n• p

g;;}iii;}.);; - I-!:,:'
8. In light of the above , I am of the considered view that the activities (Only Covered in

Table- jI) carried out by the appellant during the FY 2015-16 & 2016-17, are not liable to pay

Selvicb Tax. Applicability of service tax on rest of the amount Rs. 2,77,20,497/- needs to be

examined at the adjudication stage. As the appellant failed to furnish the documentary

evidences (FOr amount Rs. 2,77,20,497/- )in support of their 'contention before adjudicating

authority and before me also, in absence of the proper docunlentary evidences/records it can’t

be correctly decide whether service tax is applicable or not on the said amount.

9. In view of above, I remand back the impugned order to the adjudicating authority to

re-examine the issue and decide it afresh. The 'appellant' is also directed to submit all the

relevant documentarY evidences, to the satisfaction of the adjudicating authority required for
the verification of the facts.

10. wftqqafgra6#41 =T{

The appeal filed by the apI

wftqqTf+ranT@dveft%+fbnvITr {
lsed of in above ternls

H C E H&;

HrM (Tqkw)

Date :22.11.2023

i
I
I

Attested
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f
Wlan ish Kumar

. Superintendent(Appeals),
CGS’F, Ahmedabad

i H F :q:1
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M/s. K.N. Corporation,
situated at 155,Jeevandeep Hospital,
Sam arthnagar Society, I{ansol,
Sardarnagar, Ahmedabad-3 82475

To I

Appellant

The Additional Commissioner,
CGST, Ahmedabad North

Respondent

Copy to :
1) The Principal Chief Commissioner, Central GST , Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Additional Commissioner, CGSI', Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
. 5) Guard File
ba'n\ file

I
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